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INTRODUCTION 

Defendant Blue Cross Blue Shield of Delaware (BCBSD) hereby submits this Answering 

Brief in response to Plaintiff’s motion for partial summary judgment.  

The fact that Plaintiff has moved for summary judgment on her disability and retaliation 

claims is virtually unprecedented.  It defies logic Plaintiff would even consider filing such a 

motion in view of her burden of proof for each element of her discrimination claims. 

Even more dumbfounding is that Plaintiff seeks summary judgment on the flimsiest of 

records.  Indeed, her statement of “undisputed facts” is brimming with speculative assertions, 

vague commentaries, and outright mischaracterizations of the record. 

The argument section of Plaintiff’s brief is even more confounding.1  The four (4) pages 

she devotes to her argument is virtually devoid of any substantive analysis of the applicable law 

or the burdens she must satisfy.  Indeed, fundamental elements of her discrimination claims are 

completely missing as if they did not even exist. 

On the other hand, Defendant showed in its Opening Brief in support of its Motion for 

Summary Judgment that there is insufficient evidence in the record to support each element of 

Plaintiff’s claims.  In other words, the record demonstrates that there are no genuine issues for a 

trial in this case.  

So why then has Plaintiff moved for summary judgment?  The inescapable conclusion is 

that Plaintiff seeks to conceal the underlying weaknesses in her case by distracting the Court 

with a summary judgment motion of her own.  The Court should not be duped by such a ploy.  

                                                 
1 Plaintiff’s opening brief contained no table of contents or table of citations as required by Local 
Rule 7.1.3(c). 
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Plaintiff has no basis for partial summary judgment and her motion should be denied as 

meritless.   

STATEMENT OF FACTS 

Plaintiff’s statement of “undisputed facts” is anything but that.  It consists mainly of a 

series of disjointed statements much of which lack any relevance to the issues at hand.  Plaintiff 

wastes considerable effort making unsupported assertions that have no relevance to the pending 

motion.2  In some instances, her factual assertions are so far removed from what the actual 

underlying testimony provides that any reliance upon them would be foolhardy. 

Rather than recite the entire record, Defendant incorporates by reference the statement of 

undisputed facts provided in its Opening Brief in Support of its Motion for Summary Judgment.  

In addition, for purposes of brevity, Defendant addresses each of Plaintiff’s factual assertions as 

they may (or may not) relate to her claim for summary judgment.     

                                                 
2 For instance, Plaintiff asserts that Dr. Paul Kaplan suffered impaired memory and a 
“personality change” when he slipped and hit his head eleven (11) years ago. Pl.’s Op. Br. at 2.  
Why this would be relevant to Plaintiff’s claim is anyone’s guess, especially since it occurred 
three (3) years before Kaplan even worked with Plaintiff.  Moreover, Plaintiff’s characterization 
of Kaplan’s injuries and alleged “personality change” are a gross exaggeration of his deposition 
testimony and just one of many efforts by Plaintiff to embellish the facts. 
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ARGUMENT 

I. PLAINTIFF HAS NOT ESTABLISHED THAT SHE IS PROTECTED UNDER 
THE ADA. 

Plaintiff contends Defendant violated her rights under the Americans with Disabilities 

Act (ADA).  She claims she meets her prima facie burden by asserting there “can be no question 

that [her] hearing impairment qualifies as a disability,” and that she was a “qualified individual” 

because she was able to perform the essential functions of her position as administrative assistant 

to Kaplan. Pl.’s Op. Br. at 9-10.  Plaintiff’s contention should be rejected both as a matter of law 

and fact. 

To make out a prima facie case of disability discrimination under the ADA, Plaintiff must 

establish that she (1) has a "disability," (2) is a "qualified individual," and (3) has suffered an 

adverse employment action because of that disability. Buskirk v. Apollo Metals, 307 F.3d 160, 

166-69 (3d Cir. 2002) (citation omitted).  Plaintiff has not established any of these elements.  

First, she makes a conclusory statement she has a “disability” because she is hearing impaired, 

but provides no evidence to support her claim.  

She next asserts she was “qualified” for the position under the ADA.  The EEOC 

regulations divide the inquiry of qualified into two parts: (1) whether the individual has the 

requisite skill, experience, education and other job-related requirements of the position sought, 

and (2) whether the individual, with or without reasonable accommodation, can perform the 

essential functions of that position. 29 C.F.R. § 1630.2(m).  Here, both Plaintiff and Kaplan 

testified that transcribing dictation was part of the function of her position and an important 
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component of the NCQA certification process. (A187-88; A377; A397).3  There is no dispute 

that Plaintiff was unable to perform this function in a satisfactory manner. (A378).  The ADA 

does not protect an employee unable to perform the essential functions of the employment 

position that such individual holds, even if the reason is because of a physical impairment.  See 

29 C.F.R. pt. 1630, app. § 1630.2(m).  Thus, Plaintiff’s conclusory statement that she was 

qualified fails as a matter of law. 

Plaintiff also contends that Defendant violated the ADA by failing to transfer her 

transcription duties to someone else.  This argument fails for two reasons.  First, the record is 

clear that Plaintiff never requested such an accommodation.  Indeed, Kaplan testified that he 

asked Choma if there was anything BCBSD could do regarding her dictation duties and she said 

there was nothing. (A378-79).  Plaintiff testified the same, stating there was “[nothing] that [she] 

was aware of” that could be done to accommodate her. (A187).4  The burden of satisfying that 

she requested a reasonable accommodation under the ADA rests with the Plaintiff.  Stewart v. 

Happy Herman’s Cheshire Bridge, Inc., 117 F.3d 1278, 1286 (11th Cir. 1997).  There is not a 

scintilla of evidence in the record indicating Plaintiff made such a request. 

The second reason Plaintiff’s reasonable accommodation argument fails is Defendant had 

no obligation to reassign her transcription duties to others.  EEOC regulations and case law make 

clear that the ADA does not require the reallocation of essential functions to other employees. 29 

C.F.R. pt. 1630, App. § 1630(o) ("An employer or other covered entity is not required to 

reallocate essential functions."); Hummel v. County of Saginaw, 40 Fed. Appx. 965, 970 (6th 

                                                 
3 “A___” refers to citations in the Sealed Appendix filed in support of Defendant’s Opening 
Brief. 
4 Kaplan allowed Plaintiff to perform her transcription duties as best she could, but her 
performance in this and other areas was never satisfactory to him. (A378-79). 
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Cir. 2002) (the ADA does not require employers to accommodate individuals by shifting an 

essential job function onto others”); Jenkins v. Northwood Rehab. & Extended Care Facility, 

2003 U.S. Dist. LEXIS 8505 *16 (D.N.Y. 2003) (“[T]he ADA does not require an employer to 

eliminate or relocate essential functions of a position in order to provide accommodation.”).  The 

transcription duties were a vital part of the NCQA certification process and a major component 

of Plaintiff’s responsibilities. (A377) (A157-58).  Plaintiff does not contest this fact.  Indeed, 

when asked if the transcription duties were her responsibility, she admitted “what can I tell you,” 

“it’s part of my job.” (A187-88). 

Despite well settled authority that Defendant had no obligation to reassign her duties, 

Plaintiff contends that Defendant could have should have given her transcription duties to “other 

secretaries.” Pl.’s Op. Br. at 3.  However, there is no evidence that “other secretaries” were 

available to perform Plaintiff’s transcription duties.  Indeed, Kaplan said no such thing.  When 

asked why he did not reassign Plaintiff’s duties to Chris Zakutney, an administrative assistant for 

another director in the Division, Kaplan explained that Zakutney had other responsibilities and 

worked in a different department. (A379).  In any event, Defendant had no duty to require 

another employee to do Plaintiff’s job.  Hammel v. Eau Galle Cheese Factory, 407 F.3d 852, 867 

(7th Cir. 2005) (“[T]he courts have been reticent, as they should be, to require employers to 

provide accommodations that necessitate the enlistment of another employee to assist an ADA 

claimant in performing the essential functions of the job."). 

Plaintiff also contends that Defendant violated the ADA when Kaplan allegedly stated to 

one of her co-workers that he wanted to get rid of Plaintiff because she could not hear.  This 

argument fails both as a matter of fact and law.  First, the assertion is a distortion of the record 

since it omits a crucial undisputed fact.  Kaplan testified that he was not happy with Plaintiff’s 
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performance in certain areas, including errors she made while transcribing dictation. (A395-96).   

Plaintiff testified that Timothy Toole told her he overheard Kaplan remark that she made 

mistakes because she could not hear. (Exhibit 1, Choma 242-43).  Toole’s testimony confirmed 

that Kaplan’s remark was that Plaintiff made mistakes on her dictation for what she blamed was 

a result of her hearing difficulties. (Exhibit 2, Toole 34; 48).  Thus, even viewing the record in a 

light most favorable to Plaintiff (as opposed to Defendant), the record shows that it was 

Plaintiff’s mistakes that prompted Kaplan to state his dissatisfaction with her performance.   

The more fundamental problem with Plaintiff’s argument, however, is that Kaplan’s 

dissatisfaction with Plaintiff’s ability to do her job is not evidence of discrimination, even if her 

performance problem was due in part to her hearing.  Indeed, Plaintiff’s inability to perform her 

transcription duties in a satisfactory manner demonstrates that Defendant had a legitimate 

performance concern which would justify appropriate disciplinary action, assuming such action 

even occurred.5  The fact that Kaplan allegedly expressed his dissatisfaction with Plaintiff’s level 

of performance merely reinforces this point.  Needless to say, Plaintiff’s alleged hearing 

impairment does not excuse her from being able to perform the functions of her position. See 29 

C.F.R. pt. 1630, App. § 1630.2(m). 

II. CHOMA PROVIDES NO EVIDENCE OR ANALYSIS TO SUPPORT HER 
DISABILITY AND RETALIATION CLAIMS. 

Plaintiff’s argument that she is entitled to summary judgment on her retaliation and 

disability claims is essentially this:   “BCBSD inflicted multiple adverse employment actions 

upon [her] due to her disability and in retaliation for her complaints about the disability 

discrimination imposed upon her.” Pl.’s Op. Br. at 10.  Conspicuously absent from her argument, 

                                                 
5 Plaintiff claims that Kaplan stated he wanted to “get rid of her” in 2000-2001, but the record 
shows that she worked until 2005 and then retired at age 65. 
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however, is any recitation of evidence that age or disability motivated these alleged actions, or 

even a proffer that Defendant’s legitimate non-discriminatory reasons were a pretext to mask 

unlawful discrimination.  Thus, Plaintiff would have the Court find that she is entitled to 

judgment as a matter of law on the sole basis that Defendant allegedly took adverse action 

against her, without any proof that Defendant engaged in unlawful discrimination.   There is no 

need to dwell on the ludicrousness of Plaintiff’s proposition, other than it appears to be a strategy 

motivated for the sole purpose of concealing the inherent deficiencies in her case.  This strategy 

fails. 

Defendant demonstrated in its Opening Brief in support of its Motion for Summary 

Judgment why Plaintiff cannot prevail on her claims.  Many of the alleged discriminatory events 

are barred by the statute of limitations.  All of her claims lack evidence to establish key elements 

of her prima facie case of age or disability discrimination.  Moreover, Plaintiff cannot point to 

any admissible evidence that Defendant’s rationale for its decisions were a pretext for 

discrimination.  Plaintiff also fails to link any evidence that Defendant retaliated against her for a 

charge of discrimination filed almost two years earlier.6    

Even when one reviews the partial evidence provided by Plaintiff of the so-called adverse 

actions, it is readily apparent she cannot even prevail on this element of her prima facie case.  In 

her brief, Plaintiff references several incidents that she alleges occurred during a six year period 

prior to her retirement in 2005.  Yet a close examination of these incidents reveals they are based 

on conjecture and distortions of the record. 

                                                 
6 Plaintiff testified that she was retaliated against for filing a discrimination charge in November 
2002. (Exhibit 1, Choma 621-22).  Plaintiff filed a second charge alleging retaliation on October 
22, 2004. (A84).  However, there is no evidence that Defendant received the second charge until 
after Plaintiff had announced her intention to retire and left work permanently on disability 
leave. (A95; A271-72). 
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For instance, Plaintiff claims Defendant only gave her a one percent raise in 1999 

because she could not take dictation. Pl.’s Op. Br. at 10.  This blanket statement is a flat out 

mischaracterization of the record.  Indeed, after Plaintiff complained about her 1999 performance 

evaluation, Kaplan revised it and she received a 3.9% increase in salary. (A17).  In addition, 

because Plaintiff claimed she did more work than Kaplan was aware of, she received an increase 

in grade and an additional 1% increase in salary. (A18; A180).  This amounted to a 4.9% total 

increase in her salary for 1999, and Plaintiff even admitted that she was happy with her revised 

evaluation. (A177).  This event, even if it was not barred by the statute of limitations, did not 

constitute a adverse employment action.  Also, where is the evidence that this alleged event was 

motivated by discriminatory animus?  Plaintiff provides no clue. 

Plaintiff also contends her reassignment from Kaplan to Sweeney constituted an adverse 

employment action.  As explained in Defendant’s Opening Brief, when Plaintiff was reassigned 

to support Sweeney, her job status, pay, benefits, and grade remained the same.  Plaintiff even 

testified that her duties remained essentially unchanged. (A226-27).  There is no evidence the 

reassignment affected her opportunities for advancement. See, e.g., Langley v. Merck & Co., 

2006 U.S. App. LEXIS 14958 (3d Cir. 2006) (holding no adverse employment action where 

plaintiff was reassigned but her pay and grade level remained the same).  Thus, Plaintiff’s claim 

that the reassignment rose to the level of an adverse employment action is without support.   

Plaintiff also takes issue with the condition of her workspace after the reassignment.  

Although her workspace was remodeled in several months, she claims that when she first moved 

in her cubicle walls were “mismatched” and it was “dirty.”  This temporary inconvenience is 

insufficient as a matter of law to constitute an adverse employment action.  See Burlington 

Northern & Santa Fe Rwy. Co. v. White, 126 S. Ct. 2405, 2415 (2006) (discrimination laws not 
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intended to redress “petty slights or minor annoyances”).  Moreover, Plaintiff leaves us guessing 

what evidence there is to link this perceived slight to Defendant’s supposed discriminatory 

animus. 

Plaintiff also claims that she was demoted because she was required to report to another 

administrative assistant, Pat Carpenter. Pl.’s Op. Br. at 11.  As with the majority of Plaintiff’s 

allegations, this claim is shear speculation as confirmed by her own testimony: 

Q. Ms. Choma, was Ms. Carpenter ever your supervisor? 

A. Yes. 

Q.   When was she your supervisor? 

A.  I don’t know because I was never told. 

Q. Were you ever given any kind of discipline by Ms. Carpenter? 

A. No. 

Q. Was she responsible for your raises? 

A. I do not know what role she played because I found out she was my 
supervisor. 

 
Q. Did she ever review your performance? 

A. I don’t know. 

Q. Did you have performance reviews at Blue Cross? 

A. Yes. 

 Q. Did she participate in those reviews? 

 A. She could have.  I don’t know. 

(Exhibit 1, Choma 286-287). 

Plaintiff’s testimony demonstrates her entire allegation is shear fantasy conceived out of 

conjecture rather than admissible fact.  There is no evidence that Carpenter supervised Plaintiff’s 
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work, evaluated her performance, or performed anything that would be considered indicia of a 

supervisor.  Indeed, the only tangible evidence Plaintiff could identify was several extraneous 

documents which listed Carpenter as the head of the division’s administrative assistants. (Exhibit 

1, Choma 290-92).  But even this flimsy evidence was explained away by Sweeney, who 

testified that Carpenter was listed as the head of the administrative assistants for recordkeeping 

purposes only so the division could budget for the administrative employees. (Exhibit 3, 

Sweeney 149-51).  In short, there is absolutely no evidence that Carpenter ever supervised 

Plaintiff. 

Plaintiff also claims that Defendant subjected her “outrageous mistreatment.”  She first 

claims that Sweeney “publicly berated” her when she returned late from lunch. Pl.’s Op. Br. at 6, 

11.  This “public berating,” as it turns out, was one instance where Plaintiff was verbally 

admonished by Sweeney for returning late from lunch. (A353).  Plaintiff admits that she was in 

fact late, and her only gripe is that others who were with her were not admonished.  Of course, 

Plaintiff conveniently ignores the fact that she was the only employee in the group who was 

nonexempt, and thus accountable for her hours, and the only one who reported directly to 

Sweeney. (A353).  In any event, an admonishment for coming back late from lunch does not 

under any stretch of the imagination alter the terms or conditions of Plaintiff’s employment. See 

Cardenas v. Massey, 269 F.3d 251, 262 (3d Cir. 2001) (An “adverse employment action”  is 

defined as “an action by an employer that is serious and tangible enough to alter an employee’s 

compensation, terms, conditions, or privileges of employment.”)  

Plaintiff also claims that she was forced to type with a broken arm and timed on her 

production of letters. Pl.’s Op. Br. at 11.  This is yet another instance where Plaintiff distorts the 

record to inflate her claim.  First, the record shows that all of the production rates for 

Case 1:06-cv-00486-JJF     Document 63      Filed 10/30/2007     Page 13 of 16



 

11 
DB01:2472038.1  052305.1028 

administrative assistants were monitored by Defendant, including Carpenter and Zakutney.  

(A356-359; A317-21).  In fact, Zakutney also was placed on a Performance Improvement Plan 

(PIP) for failing to meet production rates.  (A53-55).  Thus, the fact that Plaintiff’s production 

rate was monitored just like all of the other administrative assistants is not evidence of 

discrimination.   

Plaintiff’s contention that she was forced to type with one hand is also an exaggeration of 

the record.  Sweeney testified that the day Plaintiff returned to work with a soft cast on her wrist, 

she asked Plaintiff if she could distribute mail, make photocopies, and perform other duties that 

required only one hand, but that Plaintiff insisted she could type and wanted to remain seated. 

(A347) (A67).  The next day, after it became readily apparent that Plaintiff could not effectively 

type with the soft cast on her wrist, Sweeney revised her duties to limit her to copying, sorting 

and distributing mail. (A265; A273) (A68).   Three days later, Plaintiff went out on short term 

disability, and when she returned to work several weeks later with no restrictions, she was 

expected to meet Defendant’s standards for producing claim and appeal letters. (A274; A80-82).  

Plaintiff cannot hide from her responsibility to perform the functions of her position with hyped 

up allegations and mischaracterizations of the record. 

Finally, Plaintiff contends the PIP issued by Sweeney “set unreasonable goals for typing 

Denial and Appeal Letters.” Pl.’s Op. Br. at 11.  This assertion directly contradicts her sworn 

testimony.  Indeed, the PIP set an initial goal of eight minutes per letter, and for Plaintiff to 

eventually be able to type the letters on average in five minutes. (A99-100).  In her deposition, 

Plaintiff testified as follows: 

Q. In that same row, what is expected, Ms. Sweeney is informing you that she wants 
all new letters to be typed within an average of eight minutes.  Do you see that? 

 
A. Yes. 

Case 1:06-cv-00486-JJF     Document 63      Filed 10/30/2007     Page 14 of 16



 

12 
DB01:2472038.1  052305.1028 

Q. Could that be done, could letters be typed in an average of eight minutes? 

A. They could be done sooner than that. 

Q. Could you do the letters consistently typed with an average of eight minutes? 

A. Yes, I could do it in four minutes. 

Q. So, that goal would be a reasonable goal for her to set for you, is that correct? 

A. Yes, it would be. 

(A284-285).   

A review of Plaintiff’s deposition transcript reveals that she admitted that each and every 

goal in her PIP was reasonable and readily attainable. (A284-296).  She is not permitted to 

contradict her sworn testimony with self-serving unsupported allegations.  As a result, Plaintiff’s 

allegation that she was given unreasonable goals in her PIP fails as a matter of law. 
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CONCLUSION 

Plaintiff has not demonstrated that she is entitled to partial summary judgment on any of  

her claims.  For this reason, Plaintiff’s motion should be denied. 

 
 

YOUNG CONAWAY STARGATT & TAYLOR, LLP 
 
       /s/  Scott A. Holt 
     ____________________________________________ 

Scott A. Holt, Esquire (No. 3399) 
Adria B. Martinelli, Esquire (No. 4056) 
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1000 West Street, 17th Floor 
P.O. Box 391 
Wilmington, Delaware  19899-0391 
Telephone: (302) 571-6623; 571-6613 
Facsimile: (302) 576-3299; 576-3314 
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Attorneys for Defendant 
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